NEW YORK STATE BAR EXAMINATION
FEBRUARY 1997QUESTIONS AND ANSWERS

Question-One

IN JUNE 1990, Tom, Dick, Mary and Rob incorporated as Photo Corp, the commercial
photography business they had founded as a partnership in 1985, in Albany, and to which they
had each devoted their full time as photographers. Photo Corp was authorized to issue 200 no par
shares of common stock, of which 100 shares were issued as follows: Tom, 25; Dick, 25; Mary,
20; and Rob, 30. No other shares were ever issued. On July 1, 1990, they entered into a
shareholders agreement, the relevant provisions of which read as follows:

"1. No shareholder shall sell, transfer, encumber or otherwise dispose of his shares for a period of
ten years from the date of this agreement. Notwithstanding the foregoing, if a shareholder desires
to sell his shares, the other shareholders shall purchase the shares at a price which shall be one-
half of the price established under paragraph 2" below.

"2. If ashareholder dies, the corporation shall redeem his shares at a price per share of $4,000 a
share. The shareholders may, by unanimous agreement, change the price by signing a certificate.
The last price so established shall control until a new price is established.

"3. Upon a sale of shares under this Agreement, the selling shareholder shall not engage in the
commercia photography business for a period of three years within afifty mile radius of Albany.

The value per share was never changed by the shareholders. In 1995, a dispute arose between
Rob and the other shareholders, and Rob offered to purchase the interest of the other three
shareholders at a price of $5,000 per share. They refused the offer and terminated Rob's
employment with Photo Corp. Prior to 1995 at the end of each year Photo Corp had paid
substantial bonuses to the four shareholders in proportion to their share ownership. At the end of
1995, substantial bonuses were paid to Tom, Dick and Mary, but no bonus or other payment was
made to Rob.

In early 1996, Rob commenced a proceeding to compel judicial dissolution of Photo Corp. Rob's
petition alleged that the other shareholders had excluded him from all management decisions and
had prevented him from actively participating in Photo Corp's business and from receiving afair
return on hisinvestment. Ten days later, Photo Corp sent Rob a notice that it was electing to
purchase Rob's shares at fair value and upon such terms and conditions as the court in its
discretion may allow. Photo Corp timely answered the petition, denying all wrongdoing by Tom,
Dick and Mary, counterclaiming for damages caused by Rob's alleged wrongdoing, seeking a
declaration that Rob was bound by the price set for his shares in the agreement at $2,000 a share,
and seeking enforcement of the restrictive covenant. Photo Corp al'so moved to dismiss the
petition on the ground that Rob was the real wrongdoer and that the dissolution proceeding was
an attempt to circumvent the buy out provision in the shareholders' agreement as the exclusive
method by which Rob could dispose of his shares. Photo Corp's motion papers included affidavits
detailing Rob's wrongdoing, including actively engaging in hisown local photography business
and his inattention to the business of PhotoCorp. Rob timely cross-moved for a stay of the
dissolution proceeding and a determination of the fair value of Rob's shares.

Based on the motion papers, the court:
1) Dismissed the petition for dissolution;

2) Ordered that Rob was bound to sell his shares at a price of $2,000 per share pursuant to the
shareholders agreement;



NEW YORK STATE BAR EXAMINATION
FEBRUARY 1997QUESTIONS AND ANSWERS

3) Enjoined Rob from engaging in the commercial photography business for three years within a
fifty mile radius of Albany.

Were the numbered rulings correct?

4) Rob appealed the orders of the trial court to the Appellate Division, which affirmed with one
justice dissenting. How should Rob's lawyer respond to an inquiry from Rob about the possibility
of further appeal ?

ANSWER TO QUESTION ONE
In judging the merit of a motion to dismiss a petition for dissolution, the court must view the
evidence in the light most favorable to the party which is being moved against.

Ruling 1. The court erred in dismissing the petition

The issue is whether a petition for dissolution should be denied if there has been minority
shareholder oppression. In a closely held corporation, a corporation with few shareholders where
the shareholders are bound to afiduciary relationship to one another (where reciprocal duties of
good faith and fair dealing are owed to one another, a shareholder which owns more than 20
percent of the outstanding shares of a corporation may petition a court to compel dissolution of
the corporation if there has been a showing of significant minority shareholder oppression. Here,
Rob owns a 30 percent share of Photo Corp and therefore may compel dissolution. Rob is being
oppressed because the other shareholders joined together to terminate Rob's employment and he
was not paid a bonus where the other shareholders had been. Therefore, Rob may properly move
to petition for dissolution.

(2) Rob isnot bound to sell his share at $2,000. The issue is whether aright of first refusal may
be entertained by shareholders where a minority shareholder is compelled to sell his share.
Ordinarily, aright of first refusal, which is aright to repurchase the shares of aselling
shareholder before he sellsto athird party, is held to be enforceable if it is reasonable as to the
amount offered for the shares by the corporation that retains the right. That is, if the corporation
offers reasonable value for the shares, by being equal to other offers for the seller's shares or
reasonable on its face on the date of sale. In this case, Rob isbeing forced to sell his shares.
Shareholders may not be compelled to sell their sharesin a corporation. Therefore, the right of
first refusal should not apply to this case. Since Rob has not "decided to sell his shares," but
rather has been compelled to do so he shall not be bound by the agreement.

Alternatively, if Rob isfound to be a"wrong doer" the shareholders may sue for corporate waste
or breach of fiduciary duty. However, on these facts this contention is unsupported.

Photo Corp alleges, asits only basis that Rob is awrong doer, that he has breached the covenant
not to compete. For reasons to be discussed in the next Ruling, this contention isinvalid.

(3) Rob should not be enjoined from engaging in the commercia photography business because
the covenant not to compete is unduly burdensome and should be considered void. Theissueis
whether an onerous covenant not to compete is enforceable. As ageneral rule, a covenant not to
compete which is an agreement with shareholders or other parties which have arelationship with
an entity (as shareholders, employees) are not permitted to compete with the corporations interest
in the future. Such an agreement will be held to be valid if (1) it does not place an unreasonable
burden on the covenanting party, (2) it is reasonable as to geography, (3) it is reasonable asto
time, (4) it is not unduly burdensome to the public at large. In this case the covenant not to
compete is unduly burdensome because it places and undue burden on Rob because he can't work
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in hisline of work for an onerous period of time (three years). It is unreasonabl e as to geography,
because 50 milesis excessive, it is unreasonable as to time because three yearsis excessive, and
for thisreason it should be void and unenforceable.

(4) Rob may be able to petition the Court of Appealsto review the rulings by certiorari -- but is
not guaranteed review because only one justice at the Appellate Division dissented. Theissueis
whether aruling where one justice of the Appellate Division dissentsis directly appealable as a
matter of right. A ruling from the Appellate Division is appealable as a matter of right, whereitis
guaranteed review by the Court of Appeals where two Appellate Division Justices dissent.
However, the Court of Appeals may still hear the appeal on certiorari, where the court decides in
its own discretion whether it chooses to hear the matter. Here, Rob is not entitled to a guaranty of
review because only one justice dissented. However, the Court of Appeals may till hear the case
on its own discretion under certiorairi. In conclusion, it should be duly noted the right of
redemption by the Corporation is otherwise valid as to the provision regarding the death of a
shareholder because it gives fair value for the value of the shares.

Theright to change the priceis valid as requiring a majority share vote because amgjority (51
percent) vote may change avalid shareholders agreement.

ANSWER TO QUESTION ONE

(1) The court was wrong to dismiss the dissolution proceeding because Rob owned more than 20
percent of the outstanding stock, and based on the facts, the other shareholders/directors
behavior was oppressive to Rob. At issue is whether a 30 percent shareholder is entitled to
petition for dissolution based on the oppressive behavior of the remaining directors/sharehol ders.

Under the BCL in New Y ork, dissolution of a corporation can be brought about in one of three
ways. One of those ways is a shareholder who owns more than 20 percent of the outstanding
sharesin aclass of the corporation's stock, and whose interests are being oppressed by the
controlling members, to file a petition for dissolution in a court of competent jurisdiction (such as
aNew York Supreme Court as was done here).

In the present case, the facts indicate that a dispute arose between Rob and the other three people
involved in the corporation, the culmination of which was Rob offering to buy the remaining
shares of the others. After the others refused to sell, they proceeded to leave Rob out of the
customary "bonus" practices. Moreover, in Rob's petition it was alleged that he was being entirely
excluded from management decisions. These grounds constitute oppressive behavior against
Rob'sinterests, and Rob's 30 percent interest gives him standing to bring the petition.
Accordingly, the petition was on solid ground and should not have been dismissed.

However, the corporation denied all of the allegations in the petition and included affidavits
detailing Rob's breach of hisfiduciary duties. As a 30 percent shareholder, Rob was obligated to
show loyalty to the corporation; and by engaging in a competing business on the side, he
breached his duty of loyalty.

If Rob did not file countering affidavits denying his competitive practices, then it is not as clear if
the court was wrong in dismissing the petition. However, there does seem to be issues of fact that
need to be resolved and dismissing the petition appeared to be in error.

(2) Rob is not bound to sell his shares at $2,000/share. At issue is whether a buyout provisionin a
shareholder agreement is controlling when one of the shareholdersis dismissed.
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Under New York Law, restrictions on the sale of stock are construed strictly and are not favored
due to the alienation it places on transferring property. However, they will be enforced where
there is an agreement specifying the details and the restrictions are noted on the face of the
shares.

Clause 1 of the shareholders agreement specifically restricts the sale of shares for a period of 10
years from the date of the agreement (i.e., July 1, 1990 -- July 1, 2000). If a shareholder desiresto
sall his shares, the agreement states that the other shareholders must buy them at a price of $2,
000/share.

In this case, the facts tell us that Rob was not trying to sell his share, but rather buy the others
shares. Thus, reading the agreement strictly, Rob's situation falls outside the scope of the
agreement, and he should, therefore, not be bound to itsterms.

Under the BCL, where a shareholder is unhappy with a corporate change, he has aright to be
bought out for a reasonable price, and if one cannot be agreed upon, then the court should fix the
price. Here, the court should fix the price of Rob's sharesif the parties cannot mutually agreeto a
fair price.

(3) The court properly enjoined Rob from engaging in photography. At issue is whether a
restrictive covenant not to compete should be enforced against a dismissed employee.

In New Y ork, restrictive covenants do not exist (i.e., will not be implied) but may exist in an
agreement. Here, we have an agreement to the contrary that details the specifics of a not to
compete agreement. Covenants not to compete must have (1) a reasonable business purpose; (2)
must not be too broad in geographical scope; and (3) must be for only a reasonable time.

Here, the agreement is for only a 50 mile radius for a period of three years, and restricting
competition is alegitimate business reason. Accordingly, the terms are not unreasonable, and the
agreement should be enforced.

(4) The lawyer should tell Rob that he has the option of appealing to the New Y ork Court of
Appeals. At issue is what appellate remedies exist for Rob after the trial court's decision was
affirmed at the Appellate Division.

In New Y ork we have athree tiered court system with the Court of Appeals being the court of last
resort. They do not have to hear al appeals as of right, but will hear some on certiorari.

Here, Rob has the option of appealing, but will probably not succeed Because there was one
dissenting justice, he does have a legitimate ground to base his appeal. However, the Court of
Appeals does not have to hear it because it is not an appeal that must be heard as a matter of right.

Moreover, appeal to the U.S. Supreme Court is not available and would fail anyway because of
an adequate and independent state ground, and because he hasn't gone to the New Y ork court of
last resort.

Question-Two

ON NOVEMBER 10, 1996, Shop, the owner of aretail contractors supply business, sold six
sticks of dynamite to Thug. Shop sold Thug the dynamite knowing that Thug, on many previous
occasions, had threatened the owners of local businesses by offering them a choice between
paying for his"protection” and having Thug destroy their property with dynamite. Later that
night, Thug used the dynamite to blow up atruck owned by Cab, an independent trucker who had
refused Thug's offer of "protection.” Cab's truck, which he used in his trucking business, was
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unoccupied and was parked on a public street. Vic, who had just gotten off a public bus at awell
lighted and designated bus stop adjacent to where Calb's truck had been parked, was killed in the
explosion.

On November 13, shortly after dark, Thug was walking on the public sidewalk in the theater
district of the city, an area frequented by drug peddlers. There was nothing in Thug's appearance
or in his actions to suggest that he might be engaged in criminal activity. Gum, arookie detective
investigating drug trafficking in the area stopped Thug and, after identifying himself as a police
officer, questioned Thug concerning Thug's presence in the area. Asthey were talking, aplain,
sealed envel ope which Thug had been carrying in afolded newspaper under his arm, fell to the
ground. Before Thug could retrieve the envelope, Gum picked it up, opened it and found that it
contained two packets of heroin. Gum then placed Thug under arrest on a charge of criminal
possession of a controlled substance and took Thug to the police station. At the time of Thug's
arrest, Gum had no knowledge of the dynamiting of Cab's truck or of Vic's death.

On November 12, Shop, who was unaware of the dynamiting, came to a nearby police station and
informed Dick, a detective, of the sale of the dynamite to Thug. Dick, who was investigating the
dynamiting and Vic's death, had been attempting to locate Thug in order to question him. In the
evening of November 13, Dick learned of Thug's arrest by Gum and immediately went to the
police station where Thug was being held awaiting arraignment on the drug charge.

Dick informed Thug that he was investigating the dynamiting which had resulted in Vic's death
and he then duly advised Thug of all of Thug's legal rights, including hisright to counsel. Thug
told Dick that he fully understood his rights and was willing to answer any questions. In response
to Dick's questions, Thug gave and signed a written confession admitting the dynamiting of Cab's
truck, but stating that he had not been aware of anyone in the vicinity and that he had not
intended to injure or kill anyone.

(a) What crimes, if any, were committed by:

i) Thug in threatening Cab, and in dynamiting Cab's truck?

ii) Shop?

(b) On motion duly made, is Thug entitled to an order suppressing the use in evidence of:

i) the two packets of heroin contained in the envel ope picked up and opened by Gum?

ii) the written confession which Thug gave to Dick?

ANSWER TO QUESTION TWO
(a)(i) Inthreatening Cab, Thug has committed the crime of extortion.

In dynamiting Cab's truck, Thug has committed the crimes of Arson and Felony Murder of Vic.
(i) Shop has committed the crime of facilitation.

(b)(i) The two packets of heroin contained in the envelop should be suppressed.

(ii) The written confession to Dick should not be suppressed.

(a)(i) The crime of extortion.



NEW YORK STATE BAR EXAMINATION
FEBRUARY 1997QUESTIONS AND ANSWERS

Extortion involves the threatening of an individual with future violence or threat of violence to
property if the individual does not pay a certain amount of money.

Here, Thug wanted Cab to pay for "protection” from Thug. If the money was not paid, Thug
threatened to destroy Cab's property, i.e., the Cab's truck. Therefore, Thug has committed
extortion.

Thug has committed Arson.

At common law, arson was the malicious burning of the dwelling place of another. Dwelling was
defined as a place for "overnight” lodging. However, New Y ork State Penal Code has expanded
the crime of arson to include automobiles and motor homes. New Y ork no longer defines arson as
the burning of a"dwelling." Under New Y ork State Penal Code arson is the burning of property.

Here, Thug intentionally burned Cab's truck (i.e., amotor vehicle). This burning constitutes arson
pursuant to New Y ork State Penal Code. Therefore, Thug has committed the crime of arson.

(iii) Thug has committed the crime of felony murder.

Pursuant to New Y ork State penal statute causing the death of a person during one of severa
enumerated felonies constitutes felony murder. The enumerated felonies are burglary, robbery,
arson, kidnapping, escaping confinement, rate or sodomy first degree.

In the instant case, Vic was killed when the dynamite placed in Cab's truck exploded. Here, Thug
committed the crime of arson and Vic, an innocent bystander, was killed. Therefore, Thug has
committed felony murder.

If a person dies during the commission of afelony, the intent of the perpetrator of the felony is
irrelevant. All that is necessary isthat an innocent was killed during the commission of the felony
and the perpetrator intended to commit the felony.

In the present case, Thug intended to destroy Cab's truck with dynamite and Vic, an innocent
person was killed. Therefore, regardless of whether Thug knew that anyone was in the vicinity or
that he intended to kill anyone, he did kill Vic during the commission of afelony crime, arson.
Subsequently, Thug committed felony murder.

Pursuant to the 4th and 14th amendment of the U.S. constitution and New Y ork State law, a
warrant is needed for a search and seizure when a person has a reasonabl e expectation of privacy
in the area. However, there are circumstances wherein awarrant is not necessary. These
circumstances are searches at the border, an automobile search consent, hot pursuit, search
incident to alawful arrest, plain view and an emergency situation.

A law enforcement officer may also stop a person and make inquiresif there is "founded
suspicion that criminality was afoot.” However, the stop must not be arbitrary and capricious.

Here, because of the nature of the neighborhood, Gum may stop Thug just to inquire without an
unreasonable delay. Therefore, the stop was lawful.

As stated previously, when a person has a reasonabl e expectation of privacy in an area or item the
police need awarrant before they can search that area unless anyone of the exceptions mentioned
before exist. Such as plain view, search incident to alawful arrest, automobile search, consent,
etc.
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Here, although the stop of Thug was within the guidelines of New Y ork State penal law statute,
an unreasonable search occurred. A plain, sealed envelop fell from Thug's person to the ground.
Since the envel ope was sealed, Thug had a reasonable expectation of privacy in the envelope and
its content. Therefore, Gum should not have opened the envelope without Thug's consent.

Therefore, Gum violated Thug's 4th and 14th Amendment Right against unreasonable search and
seizure.

If property is abandoned then the police may search it without a warrant because the owner of the
property has relinquished ownership of the property and thereby has no reasonable expectation of
privacy in the abandoned property. Here, there is no evidence that Thug abandoned the sealed
envelope. The facts stated that the envelope fell from under Thug's arm. Therefore, the search by
Gum was unreasonable.

Once formal judicial proceedings have started, and individual is entitled to counsel. In New Y ork
when an arrest warrant has been issued, the right to counsel attaches.

If adefendant is represented by counsel in a case and the police are aware of that fact, the
defendant cannot waive his right to counsel unless counsel is present. However, if the defendant
isrepresented by counsel in an unrelated case, the police may question the defendant once they
have informed him of his Mirandarights.

Mirandarights are guaranteed before custodial interrogation begins. A defendant must voluntarily
waive hig'her right to counsel and voluntarily speak with the police.

Here, Thug was given his Miranda rights and Thug acknowledged that he understood his rights.
Thug's confession was voluntary.

Therefore, the confession should not be suppressed.

Thug's confession was separate from the illegal arrest, therefore, it is not the fruit from a
ppoisonous tree.

ANSWER TO QUESTION TWO
(a)(i) Thug isguilty of extortion in threatening Cab.

Theissue is what constitutes extortion. Extortion consists of (1) intent to take property from
another, and (2) with the threat of future harm.

Because Thug intended to take protection money from Cab, and because he threatened to destroy
Cab's property if Cab didn't comply, Thug is guilty of extortion.

Thug is guilty of arson in the first degree with respect to blowing up Cab's truck and is also guilty
of murder in the second degree.

Arson in the first degree consists of (1) the intentional burning of property, (2) with knowledge
someone was inside and would be harmed or knowledge one should have had of such person, and
(3) using an incendiary device.

Thug intentionally blew up Cab's truck next to a bus stop where people were likely to congregate
and used an incendiary device, and thus is guilty of first degree arson.
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Murder in the second degree consists of (1) killing, (2) intentionally, or with a reckless and
depraved heart, or during the commission of an enumerated felony.

Because Thug killed Vic during arson, an enumerated felony, Thug is guilty of second degree
murder.

(a)(ii) Shop isguilty of criminal facilitation.
Theissue is what constitutes criminal facilitation.

Criminal facilitation isthe (1) aiding, abetting of a crime, (2) with knowledge of, but not intent, to
commit the crime. Withdrawal is permissible if the defendant (accused of facilitation) both
withdraws and makes a substantial effort to stop the crime.

Here, because Shop aided Thug by selling him dynamite with knowledge of what Thug intended
to do with it, Shop is guilty of criminal facilitation. Whether or not he could be deemed to have
withdrawn, because he told the police the next day, is a close question, but probably his
withdrawal was insufficient, since he had already sold the dynamite, and he waited a day to
inform the authorities.

(b)(i) Thug should be allowed to suppress the packets of heroin.

The issues are where on the scale of police authority fell Gum's questioning of Thug, and what
may be used as evidence pursuant to a "stop and frisk."

Police may make a "request for information™ anytime except on "whim or caprice,” and a"stop
and inquire” if they have a"founded suspicion that criminal activity is afoot,” and a"stop and
frisk" if they have "reasonable suspicion™ the defendant has or is committing a crime.

Because Thug had done nothing to give Gum "reasonable suspicion” that Thug had or was
committing a crime, at most he was allowed to make a "stop and inquire,” in which case Gum had
no authority to search anything on Thug's person, such as the envelopes containing the heroin. A
"stop and inquire" allows only a "brief detention” for questioning, after which the suspect must be
released.

Even assuming that Gum had grounds for a search incident to a "stop and frisk," only weapons or
objects that could have appeared to be weapons are admissible as evidence; the envel opes don't
fit that description and thus Gum had no authority to seize them.

(b)(i1) Thug's confession is admissible.

May a confession be admitted where the suspect has properly waived his Miranda rights and
confesses to a crime other than the one for which heisin custodial interrogation. Y es.

Thug, because he was not represented, or known to be represented, by an attorney, made avalid
waiver of his Miranda rights.

Because his confession concerned a different crime than the one for which he had been arrested,
his confession was admissible. If it had involved the same crime as the one for which he had been
unlawfully detained (the heroin) then his confession would have been inadmissible as fruit of the
poisonous tree, stemming directly from the unlawful arrest.

Question-Three
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Hal and Win, after five years of marriage, agreed to separate. Aslong-time friends of yours, they
have asked you to prepare a separation agreement. They have not consulted or retained other
counsel. Hal and Win have agreed on most of the terms to be embodied in the separation
agreement, including maintenance payable to Win at the rate of $2,000 per month. They have
agreed that Win isto have custody of their only child, Peg, age 4, but they have not been able to
agree on the amount of child support.

Hal's annual income is $60,000, but he believes that as aresult of his employer's downsizing, his
income may be substantially reduced in the future. Because Hal suffers from arare kidney
ailment, he has large ongoing medical expenses not covered by his health insurance. Such
expenses approximate $7,000 annually. Win is not presently employed, but sheisqudified asa
secondary school teacher and could probably earn at least $30,000 annually.

Hal and Win have asked you the following questions:

a) Can you represent both of them in preparing the separation agreement without jeopardizing the
validity of the agreement?

b) How should the appropriate amount of child support for Peg be determined?

c) If the agreement contains a clause requiring arbitration of disputes with respect to

i) maintenance, and

ii) child custody and support, will the court enforce the clause with respect to those matters?

d) With respect to maintenance and child support, what will be the consequences of having the
agreement provide either that it

i) mergesinto the judgment of divorce, or that it

ii) survives the judgment of divorce.

ANSWER TO QUESTION THREE
(a) Joint Representation.

Likely, I canjointly represent both parties assuming that they can agree to the material terms of
the agreement. A separation agreement isvalid if, among other things not relevant here, it is
freely made. The fact of joint representation, in the absence of other facts indicating my bias or
any concealment or wrongdoing, should not, standing alone, deprive the agreement of
enforceability. The fact of joint representation means that, so long as | can represent them both
(discussed below) parties will receive legal advice. Thus, the agreement should be enforceable.

If the parties agree on all material terms, or come to such an agreement on arelatively amicable
basis, | should be able to prepare the agreement. The issue is whether alawyer can represent
clientsjointly in light of a potential conflict. A lawyer cannot represent parties in a potential
conflict without full disclosure. Assuming they consented after such disclosure and the conflict
was not actual, likely, | could represent them.

(b) Child Support.
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Child support is determined by the best interests of the child according to factors now embodied
in a chart referenced in the statutes. The chart considersincome of the parties, including ability to
produce income in the future, sickness and other expenses also would be considered. Thus, the
exact amount of child support could be determined with reference to the income of the parties
(60,000 and 30,000). Also, the facts that Hal may have a diminished income and has medical
expenses al so should be considered.

(c) Arbitration.

The arbitration provision would be enforced with respect to the maintenance payments. The issue
isthe enforceability of arbitration provisionsin the domestic relations area. Arbitration is favored
in New Y ork. The provision generally is enforced in the context of matrimonial law so long as no
fraud was involved in its procurement. Here, the provision likely would be freely entered into by
both parties and thus, it should be enforced.

The arbitration provision may not be enforced with regard to child custody and support. Although
New Y ork favors arbitration, matters respecting children may not be enforced because the child is
not a party to the separation agreement and matters concerning the welfare of children likely
should be determined by the court.

(d)(i) Merger

The aggrieved spouse only can sue to enforce the decree assuming that the agreement merges into
the decree. New Y ork law assumes that a separation decree will not merge. If it does, then the
contract rights are no longer present and the terms of the agreement likely will be incorporated in
the decree. Importantly, the decree can be modified by showing a substantial change in
circumstances. Hal will appreciate this lesser standard in light of the future uncertainty regarding
his employment.

(i) Surviva

The effect of survival isthat an aggrieved party can sue on either the decree or the agreement.
This gives the party two sets of rights. The agreement cannot be modified, however, absent
severe hardship to one party. This makes it more difficult to modify.

Asfor the child support issue, likely the court could alter the obligations of the parties based on a

change of circumstances/best interests of the child standard. The child is not a party to the
agreement and the court could alter obligations regardless.

ANSWER TO QUESTION THREE
(@) | could represent both if 1 divulged the possible conflict of interest.

(b) Child support should be calculated based on the Uniform Child Support Act.

(c) Court will enforce the clause with respect to maintenance but not custody.

(d) Party has a greater "modification” burden if the agreement "survives' the divorce.

(a) Theissue is whether a conflict of interest is present in representing both partiesin a
matrimonial affair. Generally, it is not proper to represent both sides of litigation "unless' both

parties are given notice of the conflict of interest, they both agree to be represented by the same
attorney, and the attorney's judgment will not be compromised in any way by the representation
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of both parties. Because of the extreme delicate nature of a matrimonial cause of action, an
attorney, as a basic rule, should never represent both sides. Where the representation only
involves an execution of a separation agreement and the parties have agreed to most of the terms
of the agreement then dual representation is alowed. Thus, as an attorney, | could represent both
parties without jeopardizing the validity of the agreement, but if a conflict should arisein the
future, | should immediately advise both clients of the conflict and ask them to seek separate
counsel.

(b) Theissueishow child support is determined in New Y ork. New Y ork follows the Uniform
Child Support Act, in which the parties combined income is multiplied by a percentage (17
percent for one child, 25 percent for two children, 29 percent for three children, 31 percent for
four children, and 35 percent for five or more children) and applied to each partiesincome
proportionately. New Y ork used to set allmlt of $80,000 as the amount that could be multiplied
by the percentage but now a court must give "explicit reasons’ why it did not apply the formula
to income over $80,000 or the appellate court will over turn the award. Here, because the parties
have only one child then their combined anticipated income ($90,000) should be multiplied by
the 17 percent figure and each party would contribute proportionately to that amount based on his
proportionate amount of the entire income. The parties could also "opt out” of thisformula but if
they do so they must state the amount that would be awarded under the statutory formula and give
reasons why they chose not to abide by the formula. Also, Hal may not be able to reduce his child
support amount by the amount of his medical expenses because such awards are only reduced by
socia security taxes, child support or alimony from a previous marriage, or certain income taxes.

(c) Theissue is whether matrimonial matters can be decided by arbitration. An arbitration clause
which entitles parties to a speedy resolution of their dispute in an inexpensive manner by a non-
judicial expert is strongly favored by New Y ork courts and the courts won't generally interfere
with such matters. A court will only involve itself, in matters submitted to arbitration, with issues
of (1) statute of limitations, (2) whether there was an enforceable agreement to arbitrate and the
scope of that agreement, (3) intervening if the arbitration tries to award punitive damages or
attorney fees, setting aside an arbitration award on the grounds of: (a) fraud of the arbitrator, (b)
arbitration procedures were not properly followed, (c) bias of the arbitrator, (d) the arbitration
award lacked rationality, (€) the arbitrator exceeded his authority, or (f) service of the demand to
arbitrate was not properly made (it can't be made by ordinary mail). New Y ork courts will also
intervene on grounds of public policy and prevent certain disputes from being submitted to
arbitration regardless of whether an arbitration clause exists. Such matters that a court will not
allow an arbitrator to hear areillegality, capacity, probate of wills and matrimonial matters. In the
area of matrimonia matters, however, a court will allow an arbitrator to hear issues of
maintenance and support but "will not" submit child custody and visitation mattersto an
arbitrator because of the delicate nature of such matters and the need for judicial inquiry into the
"best interests” of the child including: the child's wishes, whether a previous custody award was
based on afull hearing, areluctance to split up siblings, lifestyles of the parents, and incidents of
domestic violence. No single factor is controlling in the area of child custody and a court will
weight all of these factorsin determining the "best interests" of the child. Thus, in this case, the
court would enforce the clause with respect to arbitration of maintenance but would not enforce it
with respect to child custody.

(d) Theissueis whether the standard imposed for modification of support or maintenance is
increased if the agreement "merges’ or "survives."

If an agreement merges into a divorce degree then it ceases to exist and the party can then only
look to the divorce judgment itself for enforcement. When a separation agreement survives the
agreement, however, then a party can enforce the terms of that agreement even after ajudgment
of divorce. There are certain procedural advantages with regard to enforcement of adivorce
judgment as opposed to a separation agreement. In enforcing a judgment, a party is allowed to
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get: (1) awage deduction up to 60 percent of the other's income for arrears in maintenance and
support, (2) acontempt order issued for awillful violation if the party had the means to support,
(3) abond posted for future payment of alimony and support, and (4) a suspension of the other
party's professional or trade license. If an agreement survives the divorce judgment, however,
then these enforcement remedies would also be available to aformer spouse.

The other major consequence that a merger or survival determination will have isin the area of
"modification” of maintenance and arrears. If the agreement merges into the divorce judgment
and does not survive then in order to obtain alater modification of child support the party must
show a"change in circumstances” but if the agreement "survived" then the burden on the party
seeking modification would increase and he/she would have to show a "substantial” changein
circumstances. Likewise, in the area of maintenance, if the agreement merged then a former
spouse would have to show a"substantial change in circumstances” of the parties incomes and
lifestyles. But if the agreement survived then on any post 1980 (equitable distribution inception)
separation agreement, the party seeking modification must show "extreme hardship" whichisa
greater showing than a "substantial change in circumstances' but not as high as the pre-1980
showing of "in danger of becoming a public charge.”

Question-Four

IN NOVEMBER 1993, Jane, the owner of a stationery store, entered into a written contract with
Paul, a greeting card manufacturer. The contract provided that, commencing January 1, 1994,
Paul would be the exclusive supplier of greeting cards for Jane's store for the years 1994, 1995
and 1996, and that Jane would pay Paul 60 per cent of the established retail price for each card
ordered by Jane. The contract also gave Jane an option to extend the contract for two additional
years on the same terms and conditions.

In 1994 and 1995, Jan€e's orders for greeting cards resulted in $2,000 per month in profit to Paul.
In November 1995, Dan, a competing greeting card manufacturer, visited Jane and attempted to
convince her to order al her greeting cards from him. Dan had previously sold cards to Jane
under an exclusive supply contract from 1991 to 1993. Jane disclosed to Dan al the terms of her
contract with Paul, including her right to extend for two years, and stated that she was satisfied
with her contract with Paul. Thereafter, Dan began to visit Jane on aregular basis and, at each
meeting, Dan offered Jane successively lower and lower prices on greeting cards. At a meeting on
December 2, 1995, Dan offered to sell cards to Jane at 50 per cent of the established retail price if
she would cancel her contract with Paul and enter into a contract with Dan for aterm of two years
commencing January 1, 1996. At this meeting Dan also said, "Paul is crooked, he cheats his
customers and will probably be indicted before the end of the year.”

At the end of this meeting, Jane agreed to cancel her contract with Paul and to sign a contract
with Dan for the years 1996 and 1997. On December 9, 1995, Jane and Dan entered into a written
contract containing all of the terms which Dan had offered. On December 13, 1995, Jane wrote to
Paul stating that she was terminating her contract with him as of December 31, 1995.

In January 1996, having learned of Dan's actions, Paul duly commenced an action against Dan by
service of a summons and complaint, setting forth causes of action for (1) tortious interference
with contractual relations between Paul and Jane for the year 1996, (2) tortious interference with
prospective contractual relations, relating to Jane's option for the years 1997 and